High School Mock Trial Program
Instructional Resources
Trial Procedure & Presentation
(Suggestions formerly contained in the Mock Trial Manual.)
Observe the mock trial rules in the courtroom at all times: Do not smoke; Rise when addressing the judge; Direct ALL remarks to the judge, jury, or witness -- NEVER to opposing counsel. Natural movement of attorneys during trial is encouraged; however, while examining witnesses, do not approach the bench, jury, or witness without permission from the judge. 

I. OPENING STATEMENTS
	PRIVATE
Purpose:
	To introduce yourself and your client and to acquaint the jury and judge with the nature of the care. Outline the case from your point of view and mention key witnesses' testimony and tell the jury and judge what relief you are requesting.

	Avoid:
	Too much narrative detail about witness testimony and exaggeration and overstatement of facts which may not be proven. Do not argue or discuss the law as it is not permitted here. Try to avoid reading too much. Defendant should not repeat undisputed facts.


II. PRESENTING EVIDENCE
A. DIRECT EXAMINATION
	PRIVATE
Purpose:
	To present evidence which warrants submission of your case to the jury and judge. Present facts which support your case with clarity. Try to show your witnesses at their best.

	Avoid:
	Complex and verbose questions. Keep it simple. Take the witness by small steps. Don't attempt to elicit conclusions- that is the jury's job (or the judge's job if no jury present). Avoid redundant, monotonous questioning. Use care in allowing narrative testimony; it could prove dangerous if the witness gets out of your control. When your facts are in, cease questioning.


B. CROSS EXAMINATION
	PRIVATE
Purpose:
	To discredit the witness and to discover the flaws in his/her testimony. Try to secure admissions which help your case.

	Avoid:
	Hostility toward the witness ­- juries and judges usually resent it. Don't engage in "fishing expeditions" by giving the witness a chance to clarify damaging statements. When you have a favorable answer, drop the matter and wait for closing argument to emphasize it.

	Impeachment:
	If testimony is given which you feel contradicts the witness' statement, wait until cross examination, then confront the witness with the statement and bring out inconsistencies in testimony given.
On cross examination, the attorney may want to show the jury and judge that the witness should not be believed. This is called impeaching the witness. It may be done by asking questions about prior conduct that make the witness' credibility (truth-telling ability) doubtful. Impeachment may also be done, if the witness' testimony warrants it, by asking the witness whether s/he has ever testified differently, then using the witness' signed and sworn statement. It is not necessary to tender a witness' statement in evidence in order to read from it for impeachment purposes. The attorney should ask the witness whether the statement was made under oath, at a time much closer to the events in controversy, and contained all that the witness could then remember. The attorney may then want to (1) introduce the statement into evidence, (2) leave the matter and point out on closing argument the contradiction between the statement and the witness' testimony (both of which were under oath), (3) ask the witness why his/her testimony is different today under oath than it was when it was under oath and much nearer in time to the events (this can be a dangerous question), or (4) ask the witness whether s/he was lying under oath when s/he gave his/her statement or lying under oath today (this can also be a dangerous question unless the contradiction is very clear, definite, and material).

	Note:
	Witnesses must admit making their statements when directly confronted with the question, "Do you remember making and signing this statement under oath," or one substantially similar. Don't waste time by "over impeaching" on matters which aren't material to your case. At the conclusion of State/Plaintiff's evidence, Prosecution/Plaintiff should let it be known it is through by stating, "The State/Plaintiff rests its case, your Honor." At conclusion of Defense/Defendant's evidence, Defense/Defendant should let it be known s/he is through by stating, "The Defense/Defendant rests its case, your Honor." This lets the Court know to proceed.


C. OBJECTIONS
	PRIVATE
Purpose:
	To present to the judge a rule of evidence which would bar an answer to the question asked (or result in striking from the record the answer, if already given). Special objections may also be used to bring a procedural problem to the judge's attention, such as an continuing past the expiration of time without permission.

	Note:
	If the argument on the application of the rule of evidence would result in the jury being made aware of the challenged evidence, counsel should acknowledge for the record that the argument is being made to the court outside the presence of the trial jury.

	Opposing
Counsel:
	Upon an objection being raised, opposing counsel should immediately rise and be prepared to respond to the objection, arguing why it should be overruled. Because of the educational nature of the program, presiding judges are strongly urged to allow the full objection process to be completed before ruling.

	Note:
	An attorney may object any time the opposing attorneys have violated the Rules of Evidence. The attorney wishing to object should stand up and state the reason. Then the judge will turn to the attorney who asked the question, and that attorney usually will have a chance to explain why the objection should not be accepted ("sustained") by the judge. The judge will then decide to "sustain" the objection, thereby disallowing the question or discarding the answer; or the judge will "overrule" the objection, thereby allowing the question to be answered or the answer to remain on the trial record.
REMEMBER: Winning or losing the ruling on an objection is not what is important, but rather the presentation of the objection and opponent's response (both verbally and strategically) to the objection and to the Court's ruling. 


D. REDIRECT/RECROSS [optional]
	PRIVATE
Purpose:
	To rehabilitate a witness or repair damage done by your opponent.

	Note:
	If the credibility or reputation for truthfulness of the witness has been attacked on cross examination, the attorney whose witness has been damaged may wish to ask several more questions. These questions should be limited to the damage the attorney thinks has been done and should be phrased so as to try to "save" the witness' truth-telling image in the eyes of the court. Re-direct examination is limited to issues raised by the attorney on cross examination. If questions on other matters are asked, a proper objection would be: "Objection: Counsel is asking the witness about matters that did not come up in cross examination."


E. EXHIBITS
	PRIVATE
Purpose:
	So that exhibits may be referred to in detail and parts read to the jury.

	Note:
	Generally, no attorney or witness may read from an exhibit until it is identified and admitted into evidence by the court. However, on cross-examination only, any document made or prepared by the witness who is being examined may be used for purposes of impeachment or cross-examination without having been admitted into evidence. A suggested procedure for this is outlined in Section III.B. of "Trial Procedure and Presentation" (above).


IV. CLOSING ARGUMENTS
	PRIVATE
Purpose:
	To summarize your case. Point out testimony which supports your case and that which damages your opponent's. This is where you put the pieces together for the jury and judge. Argue what you feel is important and discard the unimportant. Be an advocate forcefully urge your point of view. Be dynamic avoid a boring review of the facts. This is high drama so take full advantage of it. State your case so you are sure it is fully understood. Correct any misunder-standing that the jury or judge may have. You may use all exhibits which have been admitted into evidence at this point. Point out bias, credibility, self-interest, or prejudice of witnesses.

	Avoid:
	Assuming the jury and judge have understood the impact of all the testimony. Be cautious in using ridicule, for a while it can be effective, it is also dangerous. Avoid illogical or confusing argument. Organize in advance by anticipating your opponent's argument. Avoid weak words, such as "we believe" and "we think," etc. BE POSITIVE.

	Note:
	Asking the jurors and judge to put themselves in your client's position is improper. Overt appeals to sympathy and prejudice of jurors or the judges are also improper. Remember that the Prosecution/Plaintiff's rebuttal is limited to the scope of Defense/Defendant's closing argument.

	Note on
Rebuttals:
	The Prosecution/Plaintiff may reserve all or part of its closing argument until after the Defense/Defendant's closing. When both sides have rested their cases, the Prosecution/Plaintiff has three choices for closing. First, the Prosecution/Plaintiff can waive initial closing and present its entire argument after the Defense/Defendant has done its argument. Second, the Prosecution/Plaintiff can give a portion of its closing argument and reserve the remaining time for rebuttal to be made after the Defense/Defendant's closing. Third, the Prosecution/Plaintiff can make its entire argument before the Defense/Defendant's closing argument. If the Prosecution/Plaintiff plans to reserve some of its time for rebuttal, it must inform the Court at the time the first part of the closing is made.


